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Introduction 

 Can a city be held liable for damages 
when it designed and constructed a facility, 
in accordance with the regulations in place at 
the time? After 12 years of contentious litiga-

tion, an El Paso trial court recently ruled that 
the City of El Paso (“the City”) is liable for 
damaging neighboring properties after the 

City’s Clint Landfill (now known as the 
Greater El Paso Landfill) overflowed follow-
ing unprecedented rainstorms in 2006. The 
trial of the matter was divided into two sepa-
rate phases, so that the issue of liability was 
tried before the issue of damages.  The City 

has appealed the trial court’s decision on li-
ability to the Eighth District Court of Appeals 
in El Paso. The appeal will be important to 
monitor as the final outcome of this case 
may have broad implications for municipali-
ties across Texas, even beyond incidents in-
volving landfills.  

Background 

 In July 2006, the City of El Paso ex-
perienced a series of unprecedented rain-

storms, causing the retention ponds at the 

Clint Landfill to overflow and flood onto sur-
rounding properties, resulting in property 
damage. The property damage allegedly in-
cluded flooded roads, loss of cattle and 

crops, soil contamination, and surface pollu-
tion from trash and debris. As a result, the 
Plaintiffs, who own land within one mile of 

the landfill’s southwestern boundary, filed a 
lawsuit against the City in 2007, claiming it 
failed to take appropriate action after previ-
ous flooding events in 2002 and 2004, which 
allowed the flood in 2006 to occur.  

 The Plaintiffs argued that the City was 

aware of the danger that the ponds would 
overflow because the original landfill reten-
tion ponds previously overflowed in 2002 
and 2004, flooding nearby properties, but 
the City continued to operate the landfill 
without adequately addressing the issue. The 
Plaintiffs further alleged that the Texas Com-

mission on Environmental Quality (“TCEQ”) 
“warned the City in the aftermath of the 
2004 flooding that another in-
cident involving multiple days 
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Message from the President   
by Richard McHale 

Message from the President, 

 Let me start this message by thanking all of you who at-

tended our annual conference in Houston this past March.  We 

had a great show with over 200 attendees in addition to over 

40 exhibitors. A special thanks to our many vendors and spon-

sors who helped us make it happen.  We had three tracks of 

educational sessions and some informative and entertaining 

speaker presentations including our host city Mayor - Sylvester 

Turner, TCEQ Commissioner - Emily Lindley, and SWANA 

CEO and Executive Director - David Biderman.  We received 

an update on activities at the Legislature.  It has been a very 

busy legislative session for our industry. 

 I am pleased to share that TxSWANA sponsored legislation to support Slow 

Down to Get Around (SDTGA).  Legislation that included the SDTGA language, HB 61, 

was signed by Governor Abbott on May 7th. Great news!  This bill will help to protect 

our employees and coworkers that work on the frontlines from careless drivers by re-

quiring them to slow down when near our workers, similar to current laws that protect 

emergency responders, and highway workers. 

 In total, we have been monitoring about 100 bills and have been supportive on 

bills that would allow local governments to regulate single use bags, if they choose, 

and to stimulate the use of recyclable materials as feedstock in manufacturing in 

Texas as well as identifying any gaps in processing capacity. 

 We hope to see you June 8th at our statewide ROAD-E-O in McAllen, TX where 

you’ll have the opportunity to see the best of the best operators and mechanics com-

pete to showcase their skills and knowledge.  Winners of the various categories will 

then have the opportunity to compete at the International ROAD-E-O which will be 

held in conjunction with WasteCon in Phoenix, AZ on October 21- 24. 

               Sincerely, 
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seeking damages between $1 million and 
$2.5 million for the property damage.  

Legal Arguments 

 The lawsuit specifically asserted 

claims for inverse condemnation, nuisance, 

trespass, and Texas Water Code violations, 
and requests a permanent injunction to pre-
vent the landfill from causing further flood-
ing. Inverse condemnation describes a situa-
tion in which the government takes private 
property for public use but fails to pay con-

stitutionally required compensation. In con-
trast, an Eminent Domain proceeding is ini-
tiated by the government before any private 
property is taken for public use and just 
compensation is provided before such prop-
erty is condemned. In other words, both in-
verse condemnation and Eminent Domain 

involve the “taking” of private property by 
the government for public use, but the time 
such a “taking” occurs is the distinction: be-
fore or after due process.  

 In this case, the Plaintiffs argued the 
City inversely condemned their properties 

when the floodwater from the landfill dam-
aged their properties in 2006. To establish 
this claim under Article I, Section 17 of the 
Texas Constitution, the Plaintiffs must show: 
(1) the City took an affirmative action that 
caused the taking, damage, or destruction of 
the property; (2) the City’s affirmative action 

was intentional; (3) the taking of, damage to, 
or destruction of the specific property was 
substantially certain to result from the City’s 
intentional affirmative action; (4) the City 
knew, or was substantially certain, that its 
intentional affirmative action would result in 

the taking of, damage to, or destruction of 
the specific property; and (5) the taking of, 
damage to, or destruction of 
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of rain would overwhelm the landfill and re-
sult in flooding.”  

 The TCEQ only requires landfill owner-
operators to manage runoff from a 25-year 
storm event.  In this case, the City empha-

sized that the landfill’s drainage system was 
designed to manage a greater than 25-year 
storm event. In fact, the City showed that it 
actually implemented significant remedial 
measures in direct response to the 2002 and 
2004 flood events that went beyond the 25-

year storm event requirement to prevent fu-
ture flooding. These remedial measures in-
volved doubling the depth of the original re-
tention ponds from 15 feet to 30 feet, reduc-
ing the erosion that flowed into the ponds, 
and adding additional ponds. The TCEQ in-
vestigator even acknowledged that these ac-

tions sufficiently addressed the issues with 
the retention ponds.   

 Moreover, a third-party engineer found 
that the landfill’s drainage system had more 
than sufficient retention capacity to contain a 
25-year storm event. Furthermore, the drain-

age system maintained complete runoff re-
tention compliance through the 2004 flood 
event, preventing water from escaping. Still, 
the 2006 storm was such “an epic storm 
event,” according to the City, that it exceeded 
the 25-year storm event design criteria, as 
well as the City’s reasonable expectations, 

which resulted in flooding despite the City’s 
preventative measures.  

 In its response to the lawsuit, the City 
maintained that it did not intentionally cause 
any flooding or property damage; rather, the 
flooding occurred purely due to an Act of 

God. Despite this, the Plaintiffs argued the 
City should have ceased landfill operations 
after the first event in 2002 and are now 

(Continued on  page 5) 
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certain to damage the Plaintiffs’ properties by 

continuing to flood them during heavy rain 
events.” The court reasoned that such damage 

was a necessary consequence of the landfill’s 
continued use and the “only obvious and 
proper remedial action was to close the landfill 

as early as 2002.”  

 Importantly, the trial court only decided 
on the issue of liability at this stage, not the 

amount of damages. The City has now made an 
interlocutory appeal to the Eighth District 

Court of Appeals in El Paso, which puts a hold 
on all further proceedings until the appeal is 
decided. An interlocutory appeal is an appeal 

of a trial court ruling that is made before the 
trial itself has finally concluded. In this case, 
the City of El Paso has requested the appellate 

court to review the trial court’s decision on li-
ability before the issue of damages is taken up.  

 This decision potentially impacts all mu-
nicipalities, not just in the solid waste context, 
but in any context where design criteria are set 

forth by the State, and particularly in situa-
tions where an entity relies on the representa-
tions of a third-party engineer.  Here, despite 

the fact that the City’s landfill drainage system 
surpassed the 25-year storm design criteria set 

forth by the State—and even though a third-
party engineer assured the City that its reten-
tion ponds had more than sufficient capacity—

the court found that the ponds’ failure to con-
tain a historic rain event was an intentional 
governmental act, which led to the “taking” of 

private property.   

 

Jeff Reed is a Principal and Sam Ballard is an 

Associate in Lloyd Gosselink Rochelle & Town-

send, P.C.’s Air & Waste and Compliance & En-

forcement Practice Groups. If you would like ad-

ditional information or have questions related to 
this article or other matters, please contact Sam 

at 512.322.5825 or sballard@lglawfirm.com. 
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the property was for a public use.  

 Private property may be taken if an in-

jury results from either the construction of pub-
lic works or their subsequent maintenance and 

operation. The Plaintiffs invoked this rule of 
law in arguing that the Clint Landfill was con-
structed, and is operated, for the benefit of the 

public; as such, the damage to their properties 
arose from and was incident to the City’s opera-
tion of this public works facility. 

 The primary hurdle for the Plaintiffs was 
to show that the City acted intentionally. The 

Plaintiffs contended the City’s actions in dam-
aging their properties were intentional because 
the City was “substantially certain” property 

damage would result from the continued opera-
tion of the landfill based on the previous 2002 
and 2004 flooding events.  

 The City argued that its actions were not 
intentional, and so the Plaintiffs’ allegations do 

not constitute valid takings claims.  This dis-
tinction is important because if the City was not 
“substantially certain” that the damage would 

occur, the inverse condemnation claim is not 
valid. The City further argued that because it 
met the State’s design criteria, and even en-

gaged in additional remedial efforts (which 
were approved by both the TCEQ and a third-

party engineer), the City could not have been 
“substantially certain” that the damage would 
occur and could not have foreseen that the daily 

operation of the landfill would result in future 
flooding impacts. 

The Court’s Decision 

 However, in its November 2018 decision, 
the El Paso trial court held that the “remedial 

measures taken by the City were inadequate” 
since similar problems occurred in 2002, 2004, 
and again in 2006 and that, therefore, the City 

knew its construction, operation, and mainte-
nance of the Clint Landfill was “substantially 
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MEET THE DIRECTOR 

 The TXSWANA Board of Directors selected David Lehfeldt to fill a va-

cancy on the TXSWANA Board during their February TXSWANA Board of Di-

rectors meeting. David is filling the unexpired term of Lawrence Mikolajczyk, 

who recently retired.  David is the Director of Solid Waste Services for the City of 

Corpus Christi. 

 Solid Waste Services provides residential refuse, recycling and brush/bulk 

collection services for approximately 85,000 residential customers. Additionally, 

Solid Waste Services operates the J. C. Elliot Solid Waste Transfer Station and 

the City’s Cefe F. Valenzuela Landfill, a Type I MSW management facility that 

disposes of approximately 485,000 tons of waste annually.  

 David has over 32 years of municipal government experience. Before be-

coming the Director of Solid Waste Services in October of 2018, David served as 

the Solid Waste Superintendent for the City of Amarillo and the Sanitation Su-

perintendent for the City of Wichita Falls. David is a graduate of the Stanford 

University.  

Welcome Dave! 
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TxSWANA’s “Texas Strong”  

TxSWANA’s 2019 Conference included “Minute Mentoring,” an event where YPs participated in fast
-paced mentoring sessions with TxSWANA board members. Thank you to all who participated in our 
second annual YP speed networking event and helped ensure a legendary experience for our YPs. 
Please reach out with feedback about the event or ideas on other events you would like to see for 
TxSWANA YPs. 

 

 

 

TxSWANA YPs led technical sessions during the event. Kudos to Catelyn C. Scholwinski, Recycling 
Coordinator, City of New Braunfels and Sara Nichols, Program Director, Keep Texas Beautiful for 
educating and inspiring other members of the solid waste industry with your expertise.  
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Tiana Lightfoot Svendsen | TxSWANA YP Chair | YP@TxSWANA.org | 972-205-3562 

YP Update 

Sara Nichols David B., Morris W., Richard M., Ellen S., Catelyn S. 

TxSWANA Board & YPs 

mailto:YP@TxSWANA.org
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Gold Sponsors 

Silver Sponsors 
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Meal Sponsors 

Networking Event Sponsor 

Bronze Sponsors 
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 Fatigue increases the risk of injuries or 

other accidents. As an employer, ensure your 

workers are not experiencing signs or effects of 

fatigue on the job. You can help make your 

workers and your operations safer by including 

information on fatigue and sleep in your safety 

guidelines and orientations. You can also de-

velop a fatigue management plan. 

 

What is fatigue? 

 Fatigue is a state of feeling very tired, 

exhausted, weary, or sleepy. Fatigue results 

from a lack of sleep and can be heightened 

from prolonged mental activity or long periods 

of stress or anxiety. Boring or repetitive tasks 

can also intensify feelings of fatigue. 

 

 Fatigue can be acute or chronic. 

 

 Acute fatigue results from a sudden on-

set of short-term sleep loss, such as getting less 

sleep than normal before a work shift. Ade-

quate sleep is necessary to reverse the effects 

of acute fatigue. Chronic fatigue is a long-term 

state that results from an extended loss of nec-

essary sleep. A sleep debt can build over weeks 

or months from a reduction or disruption of a 

normal sleep routine. 

 

Signs and symptoms of fatigue: 

 Train supervisors and workers to recog-

nize the immediate signs and symptoms of 

fatigue, which include the following: 

 Tiredness or sleepiness 

 Memory lapses 

 Difficulty concentrating 

 Slower reaction times 

 

Effects of fatigue 

 Studies indicate that the risk of making 

mistakes at work increases significantly if 

workers sleep for less than the average (7.5–

8.5 hours) or are awake for more than 17 con-

secutive hours. 

 

The effects of fatigue can reduce a 

worker’s: 

 Ability to make decisions 

 Ability to do complex planning 

 Communication skills 

 Productivity and performance 

 Attention 

 Ability to handle stress 

 Reaction time 

 

FATIGUE IN THE WORKPLACE  
 
 

by David Vartian, City of  University Park 

Use S.M.A.R.T. 

We’re part of the 

Solution! 
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 Ability to recall details 

 Ability to respond to changes in sur-

roundings or information provided 

 

Fatigue can also result in: 

 Inability to stay awake 

 Increased forgetfulness 

 Increased errors in judgment 

 

 Over the long term, fatigue can result 

in health effects, such as loss of appetite and 

digestive problems, and other chronic health 

conditions, including depression. These ef-

fects can result in: 

 Increased sick time, absenteeism, and 

rate of turnover 

 Increased medical costs 

 One study has shown that fatigue can 

have similar effects to drinking alcohol: 

 17 hours awake is equivalent to a blood 

alcohol content of 0.05 (the legal limit in 

 British Columbia) 

 21 hours awake is equivalent to a blood 

alcohol content of 0.08 

 24–25 hours awake is equivalent to a 

blood alcohol content of 0.10 

 

Causes of fatigue: 

 Fatigue is caused primarily by long 

hours of being awake. Other causes include 

extended shifts, shift rotations (days and 

nights), and irregular or disrupted sleep. 

Workplace factors, such as the following, can 

also increase feelings of fatigue: 

 High temperatures 

 High noise levels 

 Dim lighting or poor visibility 

 Work tasks that are long, repetitive, 

paced, difficult, boring, or monotonous 

 

Alcohol and caffeine: 

 A lack of quality sleep can contribute 

to fatigue. 

 

 Substances such as caffeine and alco-

hol can affect sleep quality and quantity, par-

ticularly if taken in the hours before bedtime. 

Alcohol may shorten the time to fall asleep, 

but it will disrupt sleep patterns. 

 

Medications: 

 Prescription medications and over-the

-counter medications can also affect sleep 

and may cause a sense of sleepiness and loss 

of alertness during work. 

 

Sleep disorders 

 Sleep apnea, narcolepsy, insomnia, 

and other disorders affect alertness. If work-

ers are experiencing any symptoms related to 

sleep disorders they should seek a doctor’s 

advice. 

 

How to help your workers stay safe: 

 Create shift schedules that give work-

ers enough time 

 

 If the job requires long hours or over-

time, consider that your workers will need 

enough time for other daily activities, such as 

commuting, preparing and eating meals, so-

cializing, and relaxing. 

(Continued from page 15) 

(Continued on  page 18) 
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 Make your room as dark and quiet as pos-

sible. 

 

 Some people sleep better in a cool 

room. 

 Establish regular eating times. 

 Avoid caffeine, tobacco, and alcohol, espe-

cially before bedtime. 

 Exercise regularly. 

 

 Fatigue affects workers in every indus-

try and solid waste is not the exception. We 

entrust our employees to operate unforgiving 

heavy machinery in challenging environments 

in the fifth most dangerous occupation.  Edu-

cating our teams about this issue as we do 

with other issues will help everyone operate 

safely, orderly, and expeditiously.  

 

 This article is brought to you by your 

Safety Management Resource Team 

(SMART). If you would like any solid waste 

safety related information please see our page 

on the TxSWANA website or contact either 

D e r e k  M e b a n e  a t 

derek.mebane@houstontx.gov or David Var-

tian at dvartian@uptexas.org 
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 Provide a work environment that has 

good lighting, comfortable temperatures, and 

reasonable noise levels. 

 

 Ensure that jobs provide some variety, 

with work tasks that change throughout the 

shift. Be flexible when assigning tasks — assign 

workers who may be fatigued to tasks that 

aren’t safety sensitive. 

 

 If your workplace has long shifts or fre-

quent overtime, consider providing amenities, 

such as the following: 

 Prepared meals 

 On-site accommodations 

 Facilities where workers can nap either 

during the shift or before driving home 

 

Tips for getting a better sleep: 

 People need at least 7.5 to 8.5 hours of 

sleep a day. 

 Studies have found that most night-shift 

workers get less sleep per week than those 

who work day shifts. 

 The quality of sleep during the day is not 

the same as during the night. 

 

 Here are some guidelines you can pass 

on to your workers for improving quality of 

sleep: 

 Go to bed and get up at the same time every 

day. 

 Turn out the light immediately when going 

to bed. 

 Don’t read or watch television in bed. 

Use S.M.A.R.T. 

We’re part of the Solution! 

mailto:derek.mebane@houstontx.gov
mailto:Vartian@dvartian@uptexas.org
mailto:Vartian@dvartian@uptexas.org
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DIRECTOR OF PUBLIC WORKS 
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ASSISTANT DIRECTOR OF  

SOLID WASTE SERVICES 

City of Corpus Christi 
 

DIRECTOR OF PUBLIC WORKS 

City of Waco, TX 
 

POST COLLETIONS OPERATIONS DIRECTOR 

City of Garland, TX 
 

SOLID WASTE SITE OPERATIONS MANAGER 

City of Denton, TX 
 

DIRECTOR OF PUBLIC WORKS 
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JOB  OPPORTUNITIES 

These positions and others are added and removed as positions become available 

and/or are filled.  For more information on possible job openings, please visit the 

TXSWANA web site under NEWS, LINKS, & JOBS.  Please visit TXSWANA at: http://

www.txswana.org  
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2019 TXSWANA  State 

Road-e-o 

June 8, 2019 

McAllen, Texas 

 

2019 WasteCon 

Oct. 21-24, 2019 

Phoenix, Arizona 

Calendar of Events 

 

BOARD OF DIRECTORS 

MEETINGS 

May 31 Dallas 

June 7 McAllen 

July 19 Irving 

Aug. 16 Corpus Christi 

Sept. 20 Midland 

Oct. Phoenix, AZ 

Nov. 15 Austin 
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MEMBERSHIP UPDATE 

We Welcome the Following New Members (through May 9, 2019)  

Ruben Alejandro Diaz City of Fort Worth 

Jildardo Arias  City of Pampa 

Morris Ascencio  City of Huntsville 

Sam Ballard  LLoyd Gosselink Rochelle &  
   Townsend, PC 

Moe Barry  DCL America 

Robert Bartel  Caron Compactor Company 

Morteza Boroun University of Texas Arlington 

Tatiana Anahi Brown-Gomez  Student 

Will Casolara  DCL America Inc 

Mithila Chakraborty University of Texas Arlington 

Jason Chessher  City of Garland 

Stephanie Crain NewGen Strategies 

Jennifer Daily  Rise Equipment 

Roy Daily  Himes Service 

David Dugger  City of Grand Prairie 

Marcos Estrada  City of Dallas 

Brendan Filby  DCL America Inc 

Austin M. Franklin City of Dallas 

Alfonso Garcia  City of El Paso 

Scott Heffner  Hydrustech 

Stacie Henderson City of Sugar Land 

Rachel K. John  

Fernella Joseph  Student 

Amber Madison Knott City of Garland 

Louis Kuhn  Tiger Sanitation 

Darrel Luker  City of Huntsville 

Armando Jose Mangual  City of Wichita Falls 

Ken May  Capital Area COG 

Ngozi B. Nwosu  City of Dallas 

Richard A. Olliver Aplethora Energy Services 

Paul Osbourn  Westport 

Orlando Reyes  City of Austin 

Ricky Rivera  City of Pampa 

Mario Alberto Rodriguez Hernandez City of Garland 

Charlotte Sangermano City of Plano 

Ketan V. Shah  University of Texas at Arlington 

Craig Sharp  Umicore USA, Inc. 

Charanpreet Singh City of Dallas 

Michelle Stacey  2S Roll Off Service LLC 

Stephen Van Pelt Axens North America 

Robert D. Weber Retired 

James Winward  City of Abilene 

Devon M. Zygarlenski University of Arizona 


