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GHG Emissions 
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Paul Gosselink and J q @ q  Reed 

In the October 2009 edition of this newsletter, we ad- 
dressed some potential steps the EPA is taking to respond 
to the concerns of rising greenhouse gas (GHG) emissions. 
Since then, this contentious issue has continued to evolve at 
all levels of government: legislative (Congress), regulatory 
(EPA), court (developments in recent case law). What does 
this mean for solid waste? Depending on how it all turns 
out, landfills can be affected - either positively, negatively 
or neutrally. This article will attempt to bring you up to 
date on all of these developments and provide important 
perspective on how it might affect you. 

Quick Bacbround Information 

Starting on January 1, 2010, facilities covered by the GHG 
Reporting Rule had to begin monitoring and reporting their 
GHG emissions to the EPA. Covered facilities include fa- 
cilities that have the capacity to emit more than 25,000 
tondyear of GHG. Additionally, facilities that provide 
products that emit GHG's (such as importers of petroleum 
products) are also included in the reporting rule, although 
they may not be direct emitters of GHG's themselves. 

As discussed in our earlier articles, the EPA was also inves- 
tigating an "endangerment finding" on the proposed threat 
of GHG's to human welfare. On December 7, 2009, the 
EPA found, not surprisingly, that GHG's endanger human 
health and contribute to air pollution. The findings were a 
necessary first step for the EPA to begin regulation of 
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GHGs and, in fact, under the Clean Air Act (CAA) , 
confer an obligation upon EPA to do so. Because of 
these findings, the regulation of GHG's (hm both ve- 
hicular and stationary sources) appears imminent. 

Legislative Immct 

There has been some resistance to the EPA's finding in 
Congress. Senator Lisa Murkowski (R-Alaska) has in- 
troduced a bill to disapprove the endangerment finding 
and, if passed by both houses of Congress and ultimately 
signed into law by the President, would have the effect 
of nullifying the EPA's finding and taking away their 
ability to regulate GHG's in this way. However, the 
current belief is that that President would be unlikely to 
sign such a bill absent other legislation addressing the 
regulation of GHGs. As of January 28, 2010, Senator 
Murkowski's bill is still up for consideration in the Sen- 
ate. 

As you may be aware, the current health care de- 
bate has taken up most of Congress' time recently. 
As a consequence, proposed cap and trade legisla- 
tion has been put on the back burner and it appears 
unlikely to be resolved before this current legisla- 
tive session ends and extremely unlikely to be re- 
solved before March of this year. 
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Message from the President 
By Ron Smith 

I 

Good afternoon fellow TxSWANA members, 

I'm sure as we all reflect on the many challenges of the past 
year we all look forward to 2010 as the year that the economy 
rebounds and the solid waste business and recycling markets 
slowly begin to turn around. I am very optimistic that our 
cities will free up some travel funds this upcoming year. So in 
anticipation, please be sure to check the TxSWANA website 
for the 2010 conference information and be sure to register 
early. The City of Corpus Christi is pulling out the stops to 
make this a very memorable annual event. If you have sug- 

gestions for technical sessions please 
Be sure to make sure you notify the board and our 

check out the technical committee can try to make sure we have an expert on 

TxSWANA the subject ready with a the presentation. 

website for 
the 2010 The board continues to progress with positive changes to the solid 

waste licensing requirements as we work with the TCEQ on 
conference language changes to the Texas Administrative Code. We antici- 
information pate positive rule changes within the next six to nine months. 

It is never to early to begin thinking about next years TxSWANA scholarship applica- 
tions. If you are a member of TxSWANA and a family member is enrolled in a 
university they may qualify for one of our scholarships. Please review the applications 
available on the website. (www.TXSWANA.org) 

Once again let's all meet in Corpus Christi and talk about the good time ahead, see 
you soon. i . 
Ron Smith 



(Continued from page 1) 

If cap and trade legislation is passed, it could have the 
effect of canceling the proposed EPA light duty vehicle 
regulations depending on what version ultimately may 
pass. Both the Waxman-Markey bill (passed by the 
House) and the Boxer-Keq bill (passed by Senate En- 
ergy and Public Works Subcommittee) have specific ex- 
clusions for landfills, which will make landfills a very 
attractive option for purchasing carbon credits. 

If cap and trade legislation is not passed , there are two 
likely scenarios for landfill regulation - either nothing 
will change or landfills could be sucked into the 
Prevention of Significant Deterioration (PSD) permitting 
system. 

Regulatory Impact 

The reason landfills could be subject to PSD permitting is 
because, in addition to the GHG Reporting Rule, the EPA 
has proposed another rule, slated to go into effect in 
March 2010, which will further restrict the emissions of 
GHGs. This rule will establish standards for GHG emis- 
sions of light duty vehicles. It is not only important 
because of its impact on vehicle emissions, but the rule 
will make GHG a "regulated pollutant" for the first time. 
And "regulated pollutants" are subject to CAA emission 
standards. Thus, it is EPA's position that this rule, 
although only directed at vehicles, will subject all GHG 
emissions (including those emitted from stationary 
sources) to regulation by the EPA. 

The catch? The CAA regulates emissions of "regulated 
pollutants" at a threshold rate of 250 tonslyear. Once a 
facility emits any "regulated pollutant" above this thresh- 
old, it is subject to PSD andfor Title V permitting require- 
ments. For GHGs, a small restaurant or apartment com- 
plex might emit over 250 tonslyear of GHG. EPA esti- 
mates this will have the effect of requiring upwards of 
40,000 of facilities to apply for PSD permits per year, 
compared to the approximately 300 permits currently 
received each year. Additionally, the EPA estimates that 
the number of applications for Title V permits will jump 
fkom 15,000 to over 6 million: a 400x increase. 

To help mitigate some of the stress a 400-fold in- 
crease in permits would put on the system, the EPA 
has proposed a "tailoring rule" to accompany the 
light duty vehicle rule. The "tailoring rule" would 

only require facilities to get a PSD or Title V per- 
mit if they emit GHGs above a rate of 25,000 tons1 
year. What does this mean for landfills? 

If the proposed Light Duty Vehicle Rule and its GHG 
tailoring counterpart go into effect, the extent of GHG 
emission reductions remains unclear. PSD permitting 
will only be required in the event of a new major 
source construction or major modification of an exist- 
ing facility. No existing facilities that emit over 25,000 
tonslyear would be required to enact any new control 
measures as long as they do not make any major modi- 
fications that significantly increase their GHG emis- 
sions. The same is true for facilities that are already 
subject to Title V and meet the GHG threshold. 

So for existing landfills, a "trigger" will be necessary 
for PSD permitting to go into effect. That "trigger" is a 
"significant increase" in GHG emissions. For GHG 
emissions, however, the term "significant increase" is 
not defined by the EPA. Because of this, the default 
definition of "significant increase" could kick in: any 
increase is significant unless otherwise mandated by 
the EPA. 

Because most landfills have "life of site" permits, most 
commentators believe that these permits will act as a 
shield to the new PSD permitting requirements. How- 
ever, if there is any expansion of the site requiring an 
amendment to the site's MSW permit, this would bring 
the landfill under the purview of the PSD permitting 
requirements. 

Another possible "trigger" could be the air permitting 
requirement for landfills. If your landfill applies for a 
Subchapter U standard air permit aper the EPA rule 
goes into effect, it could trigger PSD permitting re- 
quirements. Although, we want to emphasize that this 
is a risk not a certainty. If a landfill already has a Sub- 
chapter U standard air permit, most commentators 
believe it will act as a similar shield to the PSD permit- 
ting requirements for the 10 year term of the permit . 
Therefore, if your landfill will be making changes in 
the near future that have the potential to be considered 
major modifications, you may want to consider taking 
care of them in advance of the EPA's rules. 

Given the state of uncertainty, sources that may be 
affected may decide the best route is to wait and see 
what happens in March. It is extremely uncertain 
whether Congress will allow the EPA to continue 
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David P. Vartian 

It's January, I am in North Texas and it 
is cold! What? The TV Weatherman tells me 
that it is 20 degrees with a wind chill making 
it feel like 13 degrees. He fUrther tells me 
that I should expect ice on the highway 
tomorrow as I commute to work, and maybe 
snow - Ack! Am I dreaming? No, if that 
were the case, I would call it a nightmare! 
Could I be having flash backs of living in the 
North East? As I pinch myself, I sit back and 
look about the office. Yes, I can confum this 
is Dallas, Texas and I am now preparing to 
confiont some cold weather and challenges. 
I thought that I would not see this type of 

temperatures support the process. As winds 
increase, and move across unprotected or 
uncovered skin, heat is carried away fiom the 
body at a faster rate, facilitating the convey- 
ance of heat away fiom the body creating a 
void where both skin and body temperature 
decline. 

A recent report fiom the Texas Depart- 
ment of Health says that exposure to exces- 
sive cold has resulted in 28 deaths in Texas. 
Hypothermia and fiostbite are two cold 
related conditions I challenges that Solid 
Waste Professionals deal with. 

- - 

weather when I moved here, but as everyone Hypothemia - This is a severe or pro- 
tells me, it could be 70 in J a n u ~  or 20 in longed loss of body heat. It begins when a 
January and with that being said, we all need persons' body temperature falls below 95 de- 
to be prepared. It definitely is not 70! grees. The temperature drop may be gradual 

As Solid Waste Professionals who in and thus an early symptom of hypothermia is 

some capacity and to various degrees work mental confusion - much like that exhibited 

out doors, we need to take precautions daily by Land fill Managers as they interface 

against fieezing temperatures, wind chill with their supporting staff. The mental state 

effects, ice conditions, cold rain and snow. makes the potential for injury more severe 

The weather conditions can create problems because the person being affected may not 

for people who are more accustomed to heat know the problem or injury exists or is de- 

indexes than wind chill factors! veloping. Certain health conditions such as 
cardiovascular disease, diabetes and hyper- 

Cold related issues can surface and tension can increase a workers vulnerability 
create challenges for productivity. Wind and risk. Other things that may affect how 
chill issues are created when wind gusts pick the body reacts are physical condition, medi- 
up and create a cooling effect on skin and cation, diet and age. 

(continued on page 6) 
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Symptoms of Hypothermia include conh- 
sion, drowsiness, slurred speech, drop in 
blood pressure, shallow breathing, and a 
pinkish hue to the skin. 

Frostbite - Wind chill not only causes 
rapid body heat loss, it can also cause frost- 
bite which is the freezing of body tissues. 
Frostbite can occur in fifteen minutes or 
less at wind chills of 18 below zero or 
lower. 

Workers in our industry can be at an in- 
creased risk for frostbite for various 
reasons and factors including exhaustion, 
hunger, and dehydration which further 
taxes the body's defenses against cold. 
Solid Waste Workers often pull long shifts 
and are engaged in extended duration 
activities that compromise the body's 
ability to forge defenses. 

Signs of Frostbite include cold, white and 
hard skin, pain, itching, loss of sensation in 
the affected areas, swelling, blistering, and 
finally, depending on the severity, tissue 
loss. 

Ok, now you may be saying to your 
self, how do we protect our team members? 
There are various steps we can take to les- 
son the potential dangers of hypothermia 
and frostbite. First, we can realize the 

importance of occupational safety and create 
this attitude within the work place. Second, 
develop better practices by training your staff 
on the issues and increase general awareness. 
Third, set standards for required or suggest 
PPE to better deal with environmental condi- 
tions. Appropriate policies may include the 
implementation of improved break schedules 
for fluid intake. 

Cold weather safety, and cold weather 
injury prevention is much like the efforts we 
put toward our entire safety programming. 
We must make use of industry standards and 
generally accepted practices that integrate 
synergies which balance efficiencies. 

M i t e  looks much like burns and 
causes similar damage to &sues. 

dfedidy share memods d hjuy and dllQn pmentfm. Cartact Ekn Jm$m at 512-97+1998 
b o a b g h s l f e t y ~ ~ = w ~ , ~ a t o ~ a ~ ~ b p v ~  

Use SM.A.RT. 



We Welcome the Following New Members CCkough Jan- is, 2010) 

Ryan Boyd-Unified Recovery Group 

Samia Burns-City of Garland 

Dennis Cam-MRU GmbH 

Angela Gray-Heart of Texas COG 

Nikki Gurule+Norit Americas Inc. 

' i  

Tyler Hurd-City of Denton 

Jervais Nathaniel-Waste Management 

Dave Stewart-Global Fiber Recovery 

Michael Wells-HIS Blowers-Houston Serv. Ind. 



(Continue from page 4) 

with its current interpretation. Even if Congress 
doesn't step in, the Courts may step in and either 
delay or stop EPA from going forward with regulat- 
ing stationary sources t. Many industry groups are 
openly discussing litigation to seek to enjoin the tai- 
loring rule and the applicability of PSD if EPA con- 
tinues with its agenda. 

Carbon Markets 

The last piece of the puzzle and the carbon markets. 
It is also not clear what affect the impending appli- 
cability of the PSD regulations will have on the car- 
bon markets. Will the mere determination that PSD 
is applicable mean that carbon credits can no longer 
be sold from landfills that emit more than 25,000 
tons of GHGs because the collection and destruction 
of that methane will no longer be voluntary? Or will 
landfills in Texas not be prevented because they will 
not trigger PSD, as discussed above. Most likely 
some will escape regulation and be able to sell 
carbon credits and some will not. Hundreds of thou- 
sands, even millions of dollars are at stake. 

Developments in the Courts 

We told you about Connecticut v. AEP, 582 F.3d 
309 (2nd Cir. 2009), in the last edition of this 
newsletter. In that case, the Second Circuit allowed 
injured parties to bring nuisance claims against ma- 
jor utilities for their contribution to climate change 
under federal common law. The court held that de- 
spite the "global" nature of global warming, individ- 
ual parties can still be held responsible for their con- 
tribution to global warming when there is an injury 
involved. Note that this decision did not find that 
the parties were liable. It just decided the question 
of whether or not they could be. Although this 
decision was unexpected, other courts in other cir- 
cuits have continued to reach the same result. 

In Comer v. Murphy Oil Co.,585 F.3d 855 (5th 
Cir.2009), a group of Mississippi residents sued 
various companies that were emitters of GHGs. 
The residents alleged this emission of GHGs 
caused a warming of the Gulf Coast waters, 
which in turn worsened Hurricane Katrina and 
caused massive destruction of property. As in 
AEP, the district court in Comer dismissed the 
case because it felt that the question should be 
decided by the political branches of government 
instead of the court. But also like AEP, the Court 
of Appeals (here, the Fifth Circuit, which sits in 
Texas) reversed the district court and is allowing 
the case to proceed. 

Another case out of Alaska, Native Village of Kiv- 
alina v. Exxon Mobile Corp., 2008 WL 2951742 
(N.D.Cal. May 16, 2008), alleged that the global 
warming and resulting rise in sea levels will re- 
quire the residents to relocate. The district court 
again dismissed the case on political question 
grounds and it is expected to be appealed to the 
Ninth Circuit soon. 

The importance of all these cases is that it shows 
that courts have not shied away from the complex 
issues inherent in global warming, at least until the 
political branches show they intend to pass legisla- 
tion to address the problem. This is important 
because, if the EPA rule is allowed to go forward, 
the cases indicate the courts will not be a h i d  to 
address these issues themselves. 

Conclusion 

What is going to happen next legislatively, 
regulatorily, judicially and in the carbon markets is un- 
certain. We hope this article has alerted you to these 
issues. You should discuss these matters with your 
engineering or legal professional before proceeding. 

Paul is the head of the Firm's Air & Waste Practice Group and counsels clients on many issues 
related lo climate change and carbon credits. Jeff is an Associate in the Air & Waste Practice 

Group. Ifyou have any questions about these programs or what projects might be eligible, you 
may contact Paul Gosselink a6~u~~rrmrurur~ruw1~1 -p or 512-322-5882 and Jeffrey Reed at 

~ed@IpIawfirm.corn or 512-322-5885 
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City of Corpus Christi 
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2010 TXSWANA Annual Conference 
I 

April I 25-28 i i 
The conference will be held at the four-diamond Omni Corpus Christi Hotel Bayfront Tower. This hotel of- 
fers spectacular views of Corpus Christi Bay. Situated along 13 1 miles of Texas Coast, there are virtually 
limitless choices for water sports, including year-round sailing, swimming, snorkeling and some of the 
world's best deep-sea fishing. Online reservations can be made at I 

Conference attendees have an option of participating in a golf tournament or fishing tournament. These fUn 
events will be held on Monday April 26,2010. 

1 

*The golf tournament will be held at the Newport Dunes Golf Club located in Port Aransas, TX. Newport 
Dunes has been named a "Top 10 Best New Public Course in America 2009" by Golf Digest. This golf 
course offers lush fairways, perfect greens and beautiful ocean views. 

*The fishing t o m e n t  will be held at B l s s  Landing Marina located in Flour Bluff, TX. Fish cleaning 
service will be provided for $.30 per pound and you will receive packaged fillets. More information on 
Bluffs ~anciini can be found online at btto://bl-m. 

Our LUAU will surely be an exciting event you don't want to miss! Our Luau will be held on the beach and 
there will be many fim activities to do. 

So don't wait.. . . .register today! ! 
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- SAVE THE DATE 

2010 TXSWANA Road-E-0 

June 26,2010 
San Antonio, TX 

2010 TXSWANA 

Jack C. Carmichael, P.E. 

Scholarships 

The Texas Chapter of SWANA will once again in 2010 off& scholarships for college students. This excellent 
Scholarship Program has awarded over $52,000 in Scholarships since its inception. To be eligible for the 
scholarship you must be the son, daughter, stepson, stepdaughter, grandson or granddaughter of a 
TXSWANA member in good standing at the time of recommendation, the selection, and the award, 

A. A graduating high school senior, or graduate equivalent certified candidate, who has been accepted for 
enrollment in a junior college, four-year college or university, 

-0r- 

B. A currently enrolled full-time college or university student. 

If you are interested in applying, an Application Form is available on line at the TXSWANA web site at 
www.brswana.org under the "Education" link on the home page. 

You may also request a form by mail from: 

Mary Nix, P.E. 

City of Dallas 

3x12 Canton Street, Suite 200 

Dallas, 'IX 75226 

In addition, you may call Mary at: (slq) 670-3555, or contact her by email at: pam.nix@dahmhhU.com 

The deadline-for submission of the ap~lication is June 11,2010. 

Winners will be announced in August 2010. 
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Calendar of Events 

2010 TXSWANA Road-EO I 
June 26,2010 

San Antonio, TX 






















































































